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I. Introduction
In the contemporary era of ever increasing global trade and commercial disputes,
the role of arbitration as an alternative method of dispute resolution is steadily growing.1
By agreeing to arbitrate, private parties waive their right to approach the national courts
in order to avail the benefits of a flexible, neutral and impartial forum of adjudication.
However, the private nature of arbitration and the confidentiality of the decision making
process often give rise to debates on whether certain ‘public law’ issues involving public
interest can be settled by way of arbitration.2
Competition law is one such matter through which the State checks unacceptable
economic activities by using punitive damages as a means of deterrence. 3 Since
competition law exists to prevent market distortions, enhance overall efficiency of the
market and safeguard consumer welfare, 4 there is a substantial public interest element
involved in punishing violations of competition law, raising doubts about the
‘arbitrability’ of competition law disputes.
Simply put, ‘arbitrability’ refers to the ability of a dispute to constitute the subject
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matter of arbitration.5 The concept encapsulates three aspects, (i) whether the disputes,
having regard to their nature, could be resolved by a private arbitral forum or whether
they are exclusively reserved for public fora (courts); (ii) whether the disputes are covered
by the arbitration agreement and (iii) whether the parties have referred the disputes to
arbitration. 6 Since the answer to the last two questions do not raise public policy
concerns and are specific to the facts of each case, this article is intended to deal only
with the first question of subject-matter arbitrability.
The arbitrability of competition law disputes becomes a critical question when a
dispute arises between parties who have a pre-existing contractual relationship (a
franchise agreement, joint venture, technology licenses, distribution agreements etc.) and
the agreement contains a clause to refer all disputes to arbitration. 7 In a contractual
dispute, competition law could be invoked either as a shield (say, where Party A claims for
breach of contract and party B defends himself by claiming nullity of the contract
because it is anti-competitive) or as a sword (for instance, where one party is claiming
damages for loss suffered due to other party’s anti-competitive behaviour). 8 Can
competition law disputes be referred to arbitration leading to a binding award
enforceable by courts?
This issue has been the subject of intense debate throughout the world, 9 while
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the matter continues to remain relatively unexplored in the Indian context. The present
article attempts to fill this lacuna by analysing this seemingly uneasy interface between
arbitration and competition law regimes in the Indian setting.
The present article has both positive and normative aspects. The article first
explores whether there are any restrictions on the arbitrator’s power to decide
competition law issues under the existing legal regime of India and then discusses the
normative justifications and advantages of allowing arbitration in competition law. To
situate the debate in its proper context, Part I of the article discusses the international
experience of arbitrability of competition law disputes and the remaining article then
critically analyses the legal position in India. Part II provides a synoptic perspective of the
arbitration regime in India and attempts to formulate a working definition of arbitrability
by an analysis of existing case laws. Part III undertakes a critical evaluation of the
Competition Act, 2002 to assess whether a dispute involving competition law could
satisfy the test of arbitrability, highlighting in particular, the legal impediments in
arbitrating such a dispute. Finally, Part IV is a normative evaluation of the pros and cons
of entrusting arbitrators with competition law disputes.
A. Genesis of the Debate: A glance at the International Position
At first glance, the two branches of law – arbitration and competition law - seem
to be diametrically opposite. Competition law is dominated by public order, requiring the
state to promote competitive markets and protect public interest while in contrast,
arbitration law is a private consensual method of dispute resolution centred around party
autonomy.10 In such a case, whether or not competition law disputes can be subjected to
arbitration has been the subject of considerable discussion throughout the world,
particularly in the United States [“US”] and the European Union [“EU”].11
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fact-intensive and therefore, too complicated for arbitrators; or that the private nature of
arbitration means that the competition law would not be applied openly or consistently;
or that arbitrators have a pro-business bent of mind which might lead to underenforcement of laws.12 Since there is no appeal from an arbitral award, arbitration was
often seen as a ‘black hole to which rights are sent and never heard from again.’13
Besides these public policy concerns, the problem stood further compounded in
the European Union where the European Commission initially enjoyed exclusive
jurisdiction over competition law disputes. Since the national courts in EU did not have
the power to hear competition law disputes,14 arbitral tribunal which are considered to be
a substitute of courts, were also denied the jurisdiction to hear disputes involving
competition law.15
This judicial hostility towards arbitration underwent a change in the 1980s and
early 1990s, beginning with the US judgment of Mitsubishi Motors Corp v. Soler Chrysler
Plymouth, 16 where the court held that an arbitration clause in an international contract
should be given full effect even if that means submission of antitrust issues to arbitration.
The Courts acknowledged that arbitrators in this time and era, deal with complex
problems and when faced with the adjudication of competition law disputes, it is always
possible to select an arbitrator who is an expert in the field of competition law.
A similar change was witnessed in the European Union where Regulation 1/2003
decentralized competition law and allowed the national courts of member states to hear
competition law matters.17 In the landmark judgment of EcoSwiss China Time Ltd. v. Benetton
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International NV, 18 the European Court of Justice affirmed arbitral tribunal’s power to
hear competition law disputes. As a result, arbitration of competition law is now a fait
accompli in US19 and European countries.20
Against the backdrop of this international experience, let us now analyse whether
arbitration can play a role in resolving competition law disputes under the existing legal
regime in India.
B. A Look at the Arbitration Regime in India and the Question of Arbitrability
Since there is no universal definition of the concept of ‘arbitrability,’21 the source
of restrictions on arbitrability (arbitrators power to hear certain disputes) lies within the
national laws - either in the rules normally found in the arbitration laws or in other statutes
that reserve certain disputes to be adjudicated by the national courts only.22
In India, both international and domestic arbitration are governed by the
Arbitration and Conciliation Act of 1996 [“the Act”] which is based on the UNCITRAL
Model Law on International Commercial Arbitration.23 The Act does not enumerate any
category of disputes as being non-arbitrable. Instead, it allows arbitration of all disputes
arising out of a legal relationship, whether contractual or not, 24 thus, giving the
impression that all disputes are arbitrable regardless of their nature. However, this notion
is dispelled by Section 2(3) of the Act which declares that the Act would not affect any
18
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law by virtue of which certain disputes may not be submitted to arbitration. That there
are restrictions on arbitrability is further confirmed in Sections 34(2)(b) and 48(2) of the
Act which empower the Courts to set aside an arbitral award or refuse its enforcement in
case “the subject-matter of the dispute is not capable of settlement by arbitration under
the law for the time being in force” or if the “award is in conflict with the public policy
of India.”
Since these statutory restrictions are couched in vague terms and offer little
guidance, the concept of ‘arbitrability’ has crystallized over time with case laws setting
forth limitations on parties’ freedom to arbitrate. In the seminal case of Booz Allen and
Hamilton Inc. v. SBI Home Finance Limited, 25 the Supreme Court of India held that all
disputes relating to rights in personam are amenable to arbitration (right in personam is an
interest protected solely against specific individuals); and all disputes relating to rights in
rem (right exercisable against the world at large) are required to be adjudicated by courts
and public tribunals only. Some examples of such non-arbitrable disputes are disputes
pertaining to the rights and liabilities arising out of criminal offences, 26 matrimonial
disputes, insolvency and winding up, 27 testamentary issues like grant of probate, 28
succession certificate, admiralty suits,29 foreclosure of mortgage,30 and eviction or tenancy
matters governed by special statutes.31At the same time, this rule allows flexibility to the
extent that even disputes relating to sub-ordinate rights in personam arising from rights in
rem are considered to be arbitrable. 32 For instance, where a criminal matter such as
physical injury gives the injured the right to claim damages, the dispute can be referred to
arbitration. 33 Similarly, while an arbitral tribunal cannot grant a judicial separation, a
husband and wife may refer to arbitration the terms on which they shall separate.34
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Developing on the ruling in Booz Allen (supra), the case of Kingfisher Airlines Limited
v. Prithvi Malhotra Instructor35placed a further restriction on arbitrability. It was held that
even an action in personam would not be non-arbitrable if it has been reserved for
resolution by a public forum as a matter of public policy. This is not to suggest that
creation of special tribunal with respect to certain subject matter per se precludes
arbitration in that subject matter. Instead, disputes would be considered non-arbitrable
only where a particular enactment creates special rights and obligations and gives special
powers to the Tribunals that are not enjoyed by civil courts.36
HDFC Bank v. Satpal Singh Bakshi 37 serves as a perfect example for the point
being made. The issue involved in the case was whether a matter falling within the
jurisdiction of the Debt Recovery Tribunal (established by the Recovery of Debts Due to
Banks & Financial Institutions Act, 1993) could be submitted to arbitration. The Delhi
High Court observed that the tribunal was not created to adjudicate on special rights
created under the said statute but for expeditious disposal of cases arising under the
general law of the land such as contract law.38 In such a case, the Court concluded that
the matter falling within the jurisdiction of the Debt Recovery Tribunal can be heard by
an arbitral tribunal as well.39 On the other hand, in the context of the Industrial Disputes
Act 1947, the Court in Kingfisher observed that the Act confers certain special rights on
workmen which are not available under the general laws and provides industrial tribunals
for the adjudication of disputes involving these rights. An industrial dispute is not seen as
a private dispute between the employer and employee but seen as affecting the industry
as a whole. This implies that industrial disputes have been reserved by the legislature for
adjudication by the public forum as a matter of public policy and arbitration of such
disputes is not permissible. Similar is the case with the state Rent Control Act, where the
provisions of the Act are required to take precedence over the contract between the
parties so as to protect the interests of the tenants. In Natraj Studios Pvt. Ltd. v. Navrang
Studios,40 the Supreme Court held that the arbitral tribunals, which are a substitute to civil
courts cannot hear a dispute under the Rent Control Act because the statute provides
35
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these rights to be adjudicate in the specialized tribunals only. This suggests that the
decision in such cases cannot be heard by an arbitral tribunal despite the fact that the
decision involves a right in personam, and not a right in rem.
These cases make it amply clear that the determination of arbitrability in the
Indian context would require a two-fold enquiry. At the first stage, it needs to be
determined whether the subject matter of the dispute is a right in rem, in which case, the
dispute would not be amenable to arbitration. If, however, the dispute involves a right in
personam, then the next question to be answered is whether the adjudication of such a
dispute is reserved by the legislature exclusively for public fora as a matter
of public policy. An affirmative answer to the second question would imply that
arbitration in the subject matter is not permissible. The following section seeks to apply
this working formula of arbitrability to competition law matters.
C. The Competition Law regime in India and the Legal constraints to Arbitrability of
Competition Matters
After the economic reforms of 1991 in the form of market liberalization, India
enacted the Competition Act to usher in a competitive market and to prevent potential
market distortions. 41 In furtherance of this aim, the Competition Act prohibits anticompetitive behaviour between market players (cartels, price fixing etc.) having an
adverse impact on competition, 42 prevents a dominant enterprise in the market from
abusing its dominant position 43 and regulates mergers between enterprises that would
result in a substantial reduction of competition in the market.44The Competition Act is
primarily enforced through the Competition Commission of India [“CCI”] which is
vested with both regulatory and quasi-judicial powers45and the Competition Appellate
Tribunal [“COMPAT”], established to sit in appeal from orders of the CCI;46 with the
Supreme Court serving as the ultimate appellate authority.47
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Interestingly, the Competition Act does not provide for an alternate method of
dispute resolution and the CCI or COMPAT do not have statutory powers to direct
parties to use such methods. The only time that the Court was confronted with the issue
of arbitration of matters covered under the Competition Act was in Union of India v.
Competition Commission of India.48 In this case, parties who had entered into a Concession
Agreement with the Ministry of Railways for operating container trains, filed a complaint
before the CCI alleging that the Railway Board was abusing its dominant position by
imposing increased charges and restricting access to infrastructure. The Railways
challenged the CCI’s jurisdiction to hear the dispute in view of the extant arbitration
agreement between the parties. However, the Delhi High Court allowed the CCI to hear
the matter notwithstanding a valid arbitration clause, on the ground that the scope and
focus of CCI’s investigation is very different from the scope of an enquiry before an
Arbitral Tribunal. It was observed that ‘the Arbitral Tribunal would neither have the
mandate, nor the expertise, nor the wherewithal’ 49 to prepare an investigation report
which is necessary to decide the dispute in question.
In another case Man Roland v. Multicolour Offset,50involving a similar factual matrix,
under the Monopolies and Restrictive Trade Practices Act, 1969 [“the MRTP Act”] (the
predecessor of the Competition Act), the Supreme Court held that the remedies available
under the MRTP Act are in addition to the remedies that may be available under contract
law. The courts would, therefore, continue to have jurisdiction despite the arbitration
agreement between the contractual parties.
In both these cases, the Court’s conclusion that the right to file a suit before the
CCI/ Court is an unwaivable right was grounded on the perception that the scope of
proceedings in CCI/ MRTP Commission is different from the scope of proceedings
before an arbitral tribunal whose mandate is circumscribed by the terms of the contract.
Though these judgments provide useful insight into the judicial mind-set, they cannot be
seen as a blanket denial of arbitration for competition matters. 51 This is because in both
the cases, the courts have held that the arbitration clause does not take away the
jurisdiction of the MRTP Commission/ CCI but there is no precedent to suggest that
48
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competition law disputes cannot be adjudicated in an arbitral tribunal where both the
parties wilfully submit the dispute to arbitration. In such a scenario, whether the Courts
would enforce the arbitration agreement continues to remain inconclusive. Similarly,
what would be position when the arbitrator gives an award on a matter involving
competition law and the award is subsequently challenged before the Court? Would the
court then refuse to enforce the award on public policy considerations?
Since there is no authoritative judgment which considers these issues from a
public policy perspective, arbitrability of competition law disputes still remains an open
question in India. 52 The following section attempts to determine the arbitrability of
competition law disputes by undertaking a two-fold enquiry based on general principles
of arbitrability discussed previously.
i. Whether a Claim Arising under the Competition Law is a right in rem?
It is interesting to note that disputes that can arise under competition law have
both ‘private’ and ‘public’ elements.
Section 19(1) of the Competition Act empowers any person, consumer or association to
file information with the CCI with respect to any (alleged) contravention of the
Competition Act. This is followed by an investigation (by CCI’s specialized investigation
wing called the Director General) and once the fact of infringement is established, the
CCI is empowered to punish the violation by imposing a penalty, issuing a ‘cease and
desist’ order etc.53 Based on this finding of infringement, Section 53N additionally allows
third parties affected by anti-competitive conduct to approach the COMPAT and claim
compensation for the loss suffered by them due to the anti-competitive conduct.
Compensation can also be claimed for losses suffered due to the failure of the other
party to comply with the orders of CCI/COMPAT.54
It is argued that the fact that ‘any person’ can bring a claim under Section 19
without any personal injury/interest in the matter highlights the public interest nature of
the remedy. Any order made under Section 19 determining the validity of an agreement
or imposing liability on the defaulter would therefore, be an order in rem because an anticompetitive behaviour not only harms the interests of the rival businesses that directly
52
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sustain losses but also has an impact on all the consumers, retailers who are forced to pay
higher price for the goods. Since the remedy for a complaint under Section 19 would affect
public interest at large i.e. persons other than the parties to the arbitration agreement, such
an order can only be granted by CCI in exercise of the power conferred upon them by the
statute.
Section 53, on the other hand, provides statutory rights and remedies only to an
‘aggrieved party’ and such a claim would involve determining the rights and interests of
only the individual party in the subject-matter of the case. Even if the right to recover
damages requires the arbitral tribunal to make a finding of liability, it would not involve
penal consequences but would merely be a step towards establishing a civil monetary
claim or any other contractual remedy. This indicates that such an application involves a
right in rem which is purely inter partes and does not affect the rights of third party who are
strangers to the arbitral proceedings.
Therefore, the suggestion is that to the extent the Competition Act allows a private
remedy, the test of Booz Allen stands satisfied and competition law does involve a right in
personam capable of being arbitrated. When faced with an analogous question under the
Business Practices and Consumer Protection Act 2004 [“BPCA”], the Supreme Court of
Canada contrasted the wording of section 171 of the BPCA Act with that of section 172
and found that while under section 171, damages can be sought only by ‘the person who
suffered damage,’ a section 172 claim may be initiated by ‘virtually anyone’ regardless of
whether he was affected by a consumer transaction.55 The court observed that the fact that
such persons do not necessarily act in their personal interest highlights the public nature of
the remedy under section 172. The difference in language led the Court to conclude that
while claims under Section 172 was not arbitrable, section 171 claims could nonetheless be
arbitrated. 56 Using the same rationale, the Federal Court of Appeal in a subsequent
judgment held that Section 36 of the Canadian Competition Act 1985 is a private claim and
arbitration is possible for this civil law aspect of competition law i.e. where parties claim
damages for violation of competition law or allegation regarding the voidability of anticompetitive agreements.57
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ii. Whether Adjudication of Competition Disputes is Reserved for the
Exclusive Jurisdiction of public fora?
Having established that competition law, to the extent that it allows claims and
remedies under the private law, is amenable to arbitration, the next logical question is
whether adjudication of such civil disputes is reserved for the exclusive jurisdiction of
public forum under the Competition Act.
As mentioned earlier, the CCI is an overarching body to sustain and promote
competition within the Indian markets. The Preamble and Section 18 of the Competition
Act entrusts the CCI with an obligation to eliminate anti-competitive practices, protect
the interests of consumers and ensure freedom of trade of all market participants.
Section 61 of the Competition Act bars the jurisdiction of civil courts to entertain any
competition law matter.
Applying the logic of HDFC Bank case, it is amply clear that the CCI was created
to adjudicate on special rights created under the Competition Act and the dispute does
not arise under the general law of the land (contract law, common law etc.). This leads us
to conclude that the provision setting an exclusive jurisdiction of CCI could perhaps be
construed as excluding arbitrability of competition law disputes.
One might argue that Section 61 of the Competition Act cannot preclude
arbitration since Section 5 of the Arbitration Act begins with a non-obstante clause and
provides that notwithstanding anything in any other law, the jurisdiction of the Court is
excluded where there is an arbitration agreement.58 However, this contention was shot
down by the Court in Central Warehousing Corporation v. Fortpoint Automotive Pvt. Ltd., 59
where it was observed that Section 5 cannot be read in isolation. It has to be necessarily
juxtaposed with Section 2(3) of the Arbitration Act which states that the provisions of
the Arbitration Act will not affect any other law by virtue of which certain disputes
cannot be submitted to arbitration. In light of this judicial interpretation, there is little
doubt that the exclusive jurisdiction of CCI restricts the arbitrability of competition law
issues in India.
58

Arbitration & Conciliation Act, supra note 23 at § 5 - Extent of judicial intervention:
Notwithstanding anything contained in any other law for the time being in force, in
matters governed by this Part, no judicial authority shall intervene except where so
provided in this Part.
59
Warehouse Corporation v. Fortpoint Automotive Pvt. Ltd., 2010 (1) Bom C. R. 560
(India).
80

On the strength of this analysis, it can be reasonably concluded that given the extant
competition and arbitration jurisprudence in India, it is highly unlikely that the Courts would
allow arbitration of competition law disputes. Competition law disputes involve two facets one is the administrative law aspect of competition law which includes imposition of
public sanctions such as fines for infringement.60A claim under such provisions involves
a right in rem and fails to satisfy the first prong of the ‘arbitrability test’ and is therefore
wholly unsuitable for arbitration. In fact, administrative aspects of competition law are
not considered arbitrable in any jurisdiction in the world due to the public interest
involved. 61 At the same time, violation of competition law also entails civil law
consequences whereby an aggrieved person is entitled to make an individual, private
claim for compensation for loss suffered due to anti-competitive behaviour or any other
contractual remedy. Such civil law disputes satisfy the first prong of the arbitrability test
since they involve right in personam. Despite this, these disputes would not be amenable to
arbitration because Indian laws assign the CCI/ COMPAT with the sole mandate to
address competition disputes, to the exclusion of any other body.
D. Utility of resolving Competition Law matters using arbitration – Is There a Need for
Change?
Determining whether or not competition law disputes should be arbitrable has to
be based on the consideration of two policy objectives. On one hand, there is a need to
safeguard public interest by reserving sensitive matters for resolution only by national
courts and on the other hand, arbitration needs to be promoted as a vibrant system of
dispute resolution for imparting certainty and convenience to business transactions. In
India, judicial hostility towards arbitration arguably stems from the concern that public
interest would be injured if competition law disputes are allowed to be resolved by
arbitration. However, as discussed earlier, there is now an overwhelming international
judicial consensus62 that these are ‘archaic misconceptions’ and with the proliferation of
arbitration, the relevance of public policy is diminishing on the international front,
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opening up the gateway to arbitration in hitherto foreclosed areas.63Though ‘arbitrability’
of a dispute is governed by the municipal law of each jurisdiction, arbitrability of
competition law has emerged as a transnational principle.64
It is also worth mentioning that precluding arbitration in competition law
disputes is not the only way to protect public policy. One alternative is that the CCI can
allow parties to go for arbitration and at the same time play the dual role of parens patriae
and amicus curiae in the arbitral proceedings.65In the Mitsubishi case that allowed arbitration
of antitrust disputes in the US, the Court balanced its strong stance in favour of
arbitrability with an obligation for the arbitrator to apply the antitrust law. This means
that while the arbitrators can determine questions involving competition law, the courts
are empowered to take a ‘second-look’ at the contents of the arbitral award at the
enforcement stage to verify that questions of competition law have been properly
addressed (popularly known as the ‘second-look’ doctrine).66 In case of non-application/
incorrect application of the Competition Act (say, where enforcing the arbitral award
would mean giving effect to an anti-competitive agreement) the Court can refuse to
enforce the award on the ground that it runs counter to the public policy of the state.
This ‘second-look doctrine’67 which originated in US and was subsequently mirrored in
EU judgements,68 adequately ensures that arbitration would not provide private parties a
chance to circumvent the mandatory competition law.
Another safeguard could be the use of Section 27 of the Arbitration Act that
allows an arbitral tribunal to seek assistance from the Court in taking evidence. This
63
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provision can be used by the arbitral tribunals to consult the CCI when confronted with
questions of competition law. This is an established practice in EU where the European
Commission routinely acts as amicus curiae in arbitral proceedings involving competition
law to protect the public’s interest in the correct and uniform application of European
Competition law.69
Furthermore, the arbitration of competition law disputes can offer an array of
advantages. The protection of competition in India is heavily dependent on prosecution of
anti-competitive behaviour by the CCI and the paucity of private actions is one of the
greatest shortcomings of the Indian Competition law regime.70In case of an infringement,
howsoever huge the penalty imposed by the CCI maybe, the aggrieved party does not
receive any restitution for the losses suffered due to anti-competitive practices. A report
published in 2014 indicates that in the past five years of CCI’s establishment, almost all the
cases decided by the CCI are pending in appeal before the COMPAT or further before the
Supreme Court. 71 Consequently, no private claim has reached its conclusion and the
aggrieved parties are still awaiting a remedy.72Enforcement of competition law by private
parties is the backbone of the US competition law regime and even countries like UK are
now encouraging private enforcement.73 By allowing compensation, India can effectively
involve private players in the enforcement of competition law and the fear of paying high
compensation would prove as an additional deterrent for violation of competition law.74
Arbitration offers a greater degree of flexibility, privacy and confidentiality of
information than court proceedings which would make it easier for private parties to
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vindicate their claims under competition law. 75 Viewed from this angle, arbitration of
competition disputes is compatible with the aims of Indian competition policy in terms
of promoting competition and consumer welfare and it would not threaten the edifice of
competition law76 since public enforcement (imposition of fines etc.) would still be the
prerogative of the competition authorities. Arbitration should therefore, not be viewed as
a substitute to CCI but rather as an accompanying vehicle to further the effective
enforcement of competition law.
It is also important to consider that precluding arbitration of competition matters
impairs the effectiveness of arbitration as an adjudication vehicle because it would mean
that a reluctant party can make frivolous allegations of competition law infringement
only to stonewall arbitration, thus defeating the whole purpose of the arbitration
agreement.77
Therefore, it is evident that allowing arbitrators to deal with competition disputes
is conducive to the development of both the arbitration and competition law regimes in
India. To achieve this end, the current problem of non-arbitrability of competition law
disputes can be resolved in two ways. The problem can be resolved legislatively,
following the EU model, through decentralization of Competition law i.e. an amendment
to the Competition Act removing the bar on civil courts’ jurisdiction in handling
competition law disputes. However, the other solution would be a judicial change in the
criteria for determining the ‘arbitrability’ of disputes. The Indian judiciary has received
sharp criticism for its existing trend of categorizing certain disputes as non-arbitrable for
the sole reason that a special court has been given exclusive jurisdiction over it by special
statute.78It is argued that to determine the arbitrability of a particular category of disputes,
the only relevant question to be answered should be whether the nature of dispute is
such that its resolution would significantly affect the public interest or interest of
individuals who have not agreed to have the dispute resolved by arbitration (i.e.
75
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determination as to whether the dispute constitutes a right in rem/in personam).79In case this
test is satisfied and in the absence of an express prohibition on arbitration, the Courts
should not oust the private parties’ right to submit the dispute to arbitration.
II. Conclusion
Recent times have witnessed significant developments in the field of arbitration
in India. Between 2008 to 2011, India saw a 200 percent growth in the number of
disputes that have been referred for arbitration80 and recent surveys suggest that more
than 90 percent of Indian companies who have a dispute resolution policy, would prefer
arbitration, rather than litigation, for resolution of future disputes. 81 This growth
coincides with, and is propelled by a sincere effort on the part of the Indian judiciary to
minimize intervention in arbitral proceedings.82
In a series of progressive judgments over the past few years, Courts have
consistently reinforced India’s pro-arbitration approach. Consider for instance, the case
of BALCO v. Kaiser Aluminium83where the judiciary declared that Indian courts have no
power to intervene in a foreign seated arbitration; or Shri Lal Mahal Ltd. v. Progetto Grano
Spa 84 where the Court significantly narrowed down the ‘public policy’ exception as a
ground for review of a foreign arbitral award. As recently as in 2014, the case of Enercon
(India) Ltd. v. Enercon Gmbh 85 saw Indian Courts infusing life into a nearly unworkable
arbitration clause; while in HSBC Pl Holdings (Mauritius) Ltd. v. Avitel Post Studioz Ltd.86
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and World Sports Group (Mauritius) Ltd. v. MSM Satellite (Singapore) Pte Ltd., 87 the courts
established a break from the past by allowing arbitration to proceed even when the
dispute involved allegations of fraud.
As India is attempting to reclaim its position on the stage of international
arbitration, allowing arbitration to resolve competition law disputes, albeit with some
safeguards, would be a step in the right direction to align India’s arbitration regime with
international standards. A predictable arbitration regime would prove immensely useful
in reducing risks in trans-border commerce, thus making the Indian markets more
accessible to commercial parties.
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